
BEFORE THE BOARD OF COMMISSIONERS OF LANE COUNTY, OREGON 
 

ORDER NO:  24-03-19-04 In the Matter of an On-the-Record Hearing to 
Review the Hearings Official’s Decisions 
Denying Three (3) Forest Template Dwelling 
Proposals in the Impacted Forest Lands Zone 
(F-2): 

BOARD ORDER NO. 24-03-19-04 
(E.J.K. Investments); 
Assessor’s Map 21-25-12, Tax Lot 843,  
File No. 509-PA23-05321; 

BOARD ORDER NO. 24-03-19-05 
(E.J.K. Investments); 
Assessor’s Map 21-35-07-30, Tax Lot 2900,  
File No. 509-PA23-05322; 

BOARD ORDER NO. 24-03-19-06 
(Edward J King); 
Assessor’s Map 21-35-07-30, Tax Lot 2800,  
File No. 509-PA23-05323. 

 
WHEREAS, the Lane County Hearings Official (the Hearings Official) has made the 

decision to deny three Type II Forest Template Dwelling applications elevated by the Lane County 
Planning Director (the Director) for Hearings Official review through a Type III procedure under 
Department File Nos. 509-PA23-05321, 509-PA23-05322, and 509-PA23-05323 (the Decisions); 
and 

 
WHEREAS, on November 2, 2023, the Hearings Official applied Lane County Rural 

Comprehensive Plan Goal 5, Flora & Fauna Policy 11 (Policy 11) as an independent approval 
criterion for template dwelling. The Hearings Official did so in reliance upon LandWatch Lane 
County v. Lane County (Nimpkish),    Or LUBA    (No. 2020-030, Jan. 23, 2021) and King v. Lane 
County (King),    Or  LUBA    (LUBA Nos. 2021-047/052, Oct. 15, 2021), aff’d without opinion 317 
Or App 136, 501 P3d 1058 (2022). The Hearings Official denied the three applications based 
solely on Policy 11; and 

 
WHEREAS, pursuant to Lane Code (LC) 14.080(5), the Director requested review of the 

Hearings Official’s Decisions by the Lane County Board of County Commissioners (the Board) in 
an on-the-record hearing; and 

 
WHEREAS, on January 30, 2024, in a duly noticed public meeting, the Board adopted 

Order No. 24-01-30-04, electing to review the Hearing Official’s decisions in an on-the-record 
hearing set for March 19, 2024; and 

 
WHEREAS, Board Order No. 24-01-30-04 specified that participation at the hearing on- 

the-record is limited to the Director, applicants, and applicants’ agent, and the opportunity for 
limited testimony is not allowed; and 

 
WHEREAS, notice of the hearing on the record was mailed in accordance with LC 

14.080(5)(b)(i)(c) and LC 14.060(2) at least 10 days in advance of the hearing; and 



WHEREAS, on March 19, 2024, the Board passed a motion to postpone the on-the-record 
hearing to April 16, 2024, 1:30 PM time certain; and  

 
WHEREAS, on April 16, 2024, the Board opened the on-the-record hearing; had staff 

identify the applicable criteria; provided an opportunity for Commissioners to disclose any ex parte 
communications, prejudgments, bias, or conflicts of interest; provided an opportunity for anyone 
to challenge Commissioners’ disclosures or qualifications to hear the matter and make an 
impartial decision; provided Commissioners an opportunity to respond to challenges; heard the 
staff report and statements by the applicant’s agent; and began deliberations. The Board passed 
a motion via a 5-0 vote to continue to the public hearing to a date and time to be determined and 
to notice the hearing to allow parties as defined by LC Chapter 14 to present oral argument limited 
to the Hearings Official record and limited to Policy 11 and its interpretation; and 

 
WHEREAS, notice of the continued on-the-record hearing was mailed in accordance with 

LC 14.080(5)(b)(i)(c) and LC 14.060(2) at least 10 days in advance of the hearing; and 
 

WHEREAS, on October 8, 2024, the Board opened the continued on-the-record hearing; 
had staff identify the applicable criteria; provided an opportunity for Commissioners to disclose 
any ex parte communications, prejudgments, bias, or conflicts of interest; provided an opportunity 
for anyone to challenge Commissioners’ disclosures or qualifications to hear the matter and make 
an impartial decision; provided Commissioners an opportunity to respond to challenges; heard 
the staff report and limited additional oral testimony by the applicant’s agent and other parties; 
and proceeded with deliberations. The Board passed motions via a 3-2 vote to continue the 
hearing to a date and time to be determined and to re-open the record through November 5, 2024, 
for the limited purpose of admitting limited additional testimony under LC 14.080(5)(c)(ii) in the 
form of proposed findings related to Policy 11 and its interpretation on the pre-2021 position that 
Policy 11 does not apply to forest template dwellings, which findings shall be limited to arguments 
that are already in the record; and 

 
WHEREAS, notice of the continued on-the-record hearing was mailed in accordance with 

LC 14.080(5)(b)(i)(c) and LC 14.060(2) at least 10 days in advance of the hearing; and 
 

WHEREAS, on December 17, 2024, the Board conducted the continued on-the-record 
hearing, considered the Hearings Official record and limited additional testimony in the record, 
had staff identify the applicable criteria; provided an opportunity for Commissioners to disclose 
any ex parte communications, prejudgments, bias, or conflicts of interest; provided an opportunity 
for anyone to challenge Commissioners’ disclosures or qualifications to hear the matter and make 
an impartial decision; provided Commissioners an opportunity to respond to challenges; heard 
the staff report; and proceeded with deliberations, and is now ready to take action. 

 
NOW, THEREFORE, the Board of County Commissioners of Lane County ORDERS as 

follows: 
1. The foregoing recitals are adopted herein by reference and in support of this Order. 

 
2. The Findings in Support of the Order attached as Exhibit A are adopted and 

incorporated into this Order. 
 
/// 
 
/// 
 
/// 
 
/// 



3. The Hearings Official decision to deny Planning Action File No. 509-PA23-05321,
dated November 2, 2023, with the Lane County Staff Report dated September 7,
2023, incorporated by reference and attached as Exhibit B, is ratified and affirmed
by the Board as the County’s final decision. The Board expressly remains silent on
the interpretations made by the Hearings Official.

ADOPTED this day of , 2024. 

Laurie Trieger, Chair 
Lane County Board of Commissioners 



ORDER EXHIBIT A 
 

FINDINGS IN SUPPORT OF THE ORDER 
 

1. On May 8, 2023, the Law Office of Bill Kloos filed three applications with the Land 
Management Division (LMD) on behalf of Edward J. King and E.J. K. Investments, each 
seeking Director Approval for a dwelling in the Impacted Forest Lands (F-2) Zone pursuant 
to the 'Template Dwelling' provisions of Lane Code (LC) 16.211(2)-2.4, House Bill 2225, 
and RCP Goal 5 Flora and Fauna Policy 11 (Policy 11), as applicable. 
a. File No. 509-PA23-05321; Assessor’s Map 21-25-12, Tax Lot 843; Owner/Applicant 

E.J.K. Investments 
b. File No. 509-PA23-05322; Assessor’s Map 21-35-07-30, Tax Lot 2900; 

Owner/Applicant E.J.K. Investments 
c. File No. 509-PA23-05323; Assessor’s Map 21-35-07-30, Tax Lot 2800; 

Owner/Applicant Edward J King 
 

2. Each of the three applications seeks approval for dwellings on a parcel of less than 14 
acres that directly abuts the Oakridge Airport and is located within the Airport Safety 
Combining Zone (/AS) area. Apart from a small corner of Tax Lot 843 of Assessor’s Map 
21-25-12, the subject parcels are entirely zoned Impacted Forest Lands (F-2) and are 
located within designated Goal 5 Major Big Game Habitat. 

 
3. On June 7, 2023, LMD staff deemed the applications complete. The Lane County Planning 

Director elected to elevate the applications for Hearings Official review through a Type III 
procedure pursuant to LC 14.030(1)(b)(ii)(cc). Accordingly, on August 16, 2023, Lane 
County staff sent notice of a public hearing before the Lane County Hearings Official to 
occur on September 7, 2023. 

 
4. The initial public hearings for the applications were held on September 7, 2023. The 

Hearings Official granted an extended record period for written testimony allowing for 
parties of record to the Hearings proceeding to submit additional evidence and argument 
with an opportunity for response and final rebuttal by the applicant by October 12, 2023. 

 
5. During the hearing proceedings, the applicant’s agent provided full timeline waivers to the 

applicable statutory 150-day statutory timeline requirements for final local set forth in ORS 
215.427. The waivers were provided for all three applications and were accepted. 

 
6. On November 2, 2023, the Hearings Official issued decisions denying all three 

applications. Required notice of the Hearings Official’s decision was mailed to parties of 
record on November 6, 2024. 

 
7. On November 9, 2023, the LMD staff mailed notice informing parties of record of the 

Planning Director’s request and recommendation for Board review pursuant to LC 
14.080(1)(e) and LC 14.080(5)(a)(iv). 

 
8. On January 30, 2024, the Board considered whether to review the Hearings Official’s 

decisions and to conduct a hearing on the record. Via Order 24-01-30-04, the Board 
determined Board review was warranted based on the criteria set forth in LC 14.080(5)(a) 
(i), (iii), and (iv) and elected to conduct a hearing on the record, set for March 19, 2024. 
The Board Order No. 24-01-30-04 specified that participation at the hearing on-the-record 
is limited to the Director, applicants, and applicants’ agent, and the opportunity for limited 
testimony is not allowed. 



9. At least 10 days prior to the hearing on-the-record, LMD staff mailed notice of the hearing 
on the record in accordance with LC 14.080(5)(b)(i)(c) and LC 14.060(2). 

 
10. On March 19, 2024, the Board passed a motion to postpone the on-the-record hearing to 

April 16, 2024, 1:30 PM time certain. 
 

11. On April 16, 2024, the Board opened the on-the-record hearing; had staff identify the 
applicable criteria; provided an opportunity for Commissioners to disclose any ex parte 
communications, prejudgments, bias, or conflicts of interest; provided an opportunity for 
anyone to challenge Commissioners’ disclosures or qualifications to hear the matter and 
make an impartial decision; provided Commissioners an opportunity to respond to 
challenges; heard the staff report and statements by the applicant’s agent; and began 
deliberations. The Board passed a motion via a 5-0 vote to continue to the public hearing 
to a date and time to be determined and to notice the hearing to allow parties as defined 
by LC Chapter 14 to present oral argument limited to the Hearings Official record and 
limited to Policy 11 and its interpretation. 

 
12. Notice of the continued on-the-record hearing was mailed in accordance with LC 

14.080(5)(b)(i)(c) and LC 14.060(2) at least 10 days in advance of the hearing; and 
 

13. On October 8, 2024, the Board opened the continued on-the-record hearing; had staff 
identify the applicable criteria; provided an opportunity for Commissioners to disclose any 
ex parte communications, prejudgments, bias, or conflicts of interest; provided an 
opportunity for anyone to challenge Commissioners’ disclosures or qualifications to hear 
the matter and make an impartial decision; provided Commissioners an opportunity to 
respond to challenges; heard the staff report and limited additional oral testimony by the 
applicant’s agent and other parties; and proceeded with deliberations. The Board passed 
motions via a 3-2 vote to continue the hearing to a date and time to be determined and to 
re-open the record through November 5, 2024, for the limited purpose of admitting limited 
additional testimony under LC 14.080(5)(c)(ii) in the form of proposed findings related to 
Policy 11 and its interpretation on the pre-2021 position that Policy 11 does not apply to 
forest template dwellings, which findings shall be limited to arguments that are already in 
the record.  

 
14. Notice of the continued on-the-record hearing was mailed in accordance with LC 

14.080(5)(b)(i)(c) and LC 14.060(2) at least 10 days in advance of the hearing; and 
 

15. On December 17, 2024, the Board conducted the continued on-the-record hearing, 
reviewed the Hearings Official’s decisions based on the materials contained in the record 
and limited additional testimony presented. The Board considered whether or not to adopt 
a local interpretation of Policy 11 or to expressly adopt the Hearings Official’s interpretation 
of Policy 11 in conjunction with the review of the Hearings Official’s decisions. The Board 
passed a vote ratifying and affirming the Hearings Official’s decisions dated November 2, 
2023, as the County’s final decisions, and electing to expressly remain silent on any 
interpretations made by the Hearings Official.  
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LANE COUNTY HEARINGS OFFICIAL 
STAFF REPORT 

 

Department Files:  509-PA23-05321 
Hearing Date:  September 7, 2023 
Report Date:  August 31, 2023 
Owner/Applicant: E.J.K. Investments & Edward J. King 
Agent: Bill Kloos 
Assessor's Map & Tax Lot: 21-25-12-00-00843 
Acreage: Approximately 13.34 acres (total) 
Base Zone: Impacted Forest Land Zone (F-2) 
 Rural Residential, RR-5 
Combining Zones: Airport Safety Combining Zone (/AS) 
Comprehensive Plan:  Lane County Rural Comprehensive Plan (/RCP) 
Staff: Julia Dobberstein, Planner 
 Shawna Adams, Senior Planner 

 
I. PROPOSAL DESCRIPTION 

A request for a Type II Planning Director Approval of a forest template dwelling in the Impacted Forest Lands 
(F-2) Zone pursuant to Lane Code 16.211(2)-2.4, House Bill 2225, and RCP Goal 5 Flora and Fauna Policy 11. 
The Lane County Planning Director has elected to process the application through a Type III Hearings Official 
procedure in accordance with Lane Code 14.030(1)(b)(ii)(cc).  
 
The proposals were submitted in conjunction with two other template dwelling requests, 509-PA23-05322 and 
509-PA23-05323, which have been scheduled for the same hearing date and are addressed in a companion 
Hearings Official staff report.  
 
II. PROPOSAL BACKGROUND 

The subject property is located immediately west of the Oakridge Airport. The property is zoned F-2 Impacted 
Forest Land except for a small portion of the parcel’s eastern corner, which is zoned Rural Residential (RR-5). 
The property takes access via Airport Road and a shared private access road that extends from Airport Road 
through the subject property, adjacent property to the north and the properties on which the other two 
template dwellings have been proposed. All three template dwelling requests are subject to the same criteria 
and standards, are comparable in size, with their F-2 portion entirely located within designated major big game 
habitat recognized as significant under Lane County Rural Comprehensive Plan (RCP). For the other two 
template dwelling proposals, the applicants have requested that the Director reissue the Director approvals for 
the 2020 King template dwelling applications that denied on appeal under 509-PA20-05066 for Tax Lot 2800 
and 509-PA20-05064 for Tax Lot 2900 (King v. Lane County, Or LUBA (LUBA Nos. 2021-047/052, Oct. 15, 2021), 
aff’d without opinion 317 Or App 136, 501 P3d 1058 (2022).  
 
In accordance with LUBA’s ruling in Nimpkish, this Hearings Official denied the 2020 applications on the sole 
basis that they failed to comply with RCP Goal 5 Flora & Fauna Policy 11 (Policy 11) density standards (see 

Lane County 
LAND MANAGEMENT DIVISION 
3050 NORTH DELTA HIGHWAY 

EUGENE, OREGON  97408 
PHONE:  541-682-4065 

WEB:  www.lanecounty.org/lmd 
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LandWatch Lane County v. Lane County (Nimpkish LLC), Or LUBA (No. 2020-030, Jan. 23, 2021). On appeal, 
LUBA recognized the text of Policy 11 to be ambiguous with respect to whether and how the Policy 11 density 
limitations apply to dwelling proposals in big game habitat (Slip op 13 and 22). LUBA concluded that that the 
Policy 11 text, context, and legislative history, together, make reasonably clear that the density limitations 
must be applied to forest template dwelling proposals and that it is reasonable to use parcel size as the 
denominator for calculating density.   
 
The applicant argues that the 2017 ‘needed housing’ statutes in effect when the subject application was 
submitted on May 8, 2023, preclude the County from applying Policy 11 density limitations, in keeping with the 
Hearings Official’s decision for the Helsel relative farm help dwelling under 509-PA23-05928 (Attachment 2). 
The applicants rely on the Court of Appeals decision in Warren v. Washington County, Or LUBA (No. 2018-089, 
Nov 14, 2018), aff’d 296 Or App 595, 439 P3d 581 (March 20, 2019) and LUBA’s decision in Community 
Participation Organization 4M v Washington County, OR LUBA (No. 2020-110, September 29, 2021). The 
applicant contends that Policy 11, like the criteria at issue in Helsel, is prohibited under ORS 197.307(4) 
because it cannot be applied in a “clear and objective” and objective manner. In support of this conclusion, the 
applicant notes that Policy 11 can be interpreted in multiple ways and cite LUBA’s holding in King that the 
policy is ambiguous. 
 
III. RECOMMENDATION 

Inasmuch as the Hearings Official finds their needed housing determination in Helsel to remain valid and to 
apply to the circumstances of the subject proposal, the Director recommends approval based on the analysis 
provided in Attachment 1.  Staff has provided an analysis and conditions of approval based on the current 
code format rather than the former Chapter 16 format addressed in the applicant’s narrative.  
 
The Director makes this recommendation with the understanding that the circumstance for the subject 
application differs from those considered by the Hearings Official in Helsel and may warrant a different 
conclusion. Chief among these circumstances would be LUBA’s ruling for Helsel, regarding whether the needed 
housing statutes in question apply outside of UGBs or to dwellings on resource land, specifically forest 
template dwellings authorized under allowed under ORS 215.705(1)(f). Of note, LUBA’s decision for Helsel was 
issued after this staff report was drafted and has not yet been fully reviewed by staff.   
 
Regardless of whether the Hearings Official approves the application based on the applicant’s 2017 needed 
housing statute argument, the Director respectfully requests that the Hearings Official make findings and 
conclusions for compliance with Policy 11. Specifically, the Director asks the Hearings Official consider text, 
context, and legislative history which indicates that, at the time of plan adoption and acknowledgment, DLCD, 
the county, and ODFW recognized the applicable density standard under Policy 11 to be much less restrictive 
than the one dwelling/80-acre standard that has been presumed to apply. In the Director’s view, the legislative 
history and context makes clear that Policy 11 allows double the density that was presumed in Nimpkish and 
King, meaning that the subject properties would only need to be 40 acres in size, rather than 80 acres, to meet 
the applicable Policy 11 density standard for dwelling approval.   
 
The subject proposal would fall short of meeting the Policy 11 density standard regardless of whether the 40-
acre or 80-acre standard were determined to be the correct standard. Although the distinction would not be 
determinative for this proposal, certainty concerning the specific density standard that is applicable for F-2 
dwellings in big game range habitat is a timely concern of Countywide significance - and one that merits a 
comprehensive analysis of the available information and matters of law by for the purposes of informing future 
land use decisions or legislative action by the Board of County Commissioners (Board).  
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The remainder of this staff report focuses on the circumstances that have given rise to the Director’s request 
and the evidence that leads the Director to conclude that the density limitations of Policy 11 are significantly 
less restrictive than have been recognized for forest template dwelling proposals subject to F-2 siting standards.  
 
IV. BACKGROUND AND BASIS FOR POLICY 11 REQUEST 

Historically, Lane County has not applied Policy 11 as an approval criterion for forest template dwelling 
proposals. Beginning as early as 2018, the issue of noncompliance with Policy 11 density standards started being 
raised in testimony for template dwelling proposals in designated Goal 5 major and peripheral big game habitat 
range. Initially, the Director, Hearings Officials, and applicants were in agreement that Policy 11 did not apply 
directly to template dwelling proposals and was fully implemented in Lane Code Chapter 16. This position was 
comprehensively addressed by this Hearings Officials decision in Green (509-PA18-05913), which was relied on 
in support of the Nimpkish (509-PA19-05298) Hearings Official decision.  
 
The Director approved the 2020 King template dwelling proposals in keeping with these Hearings Officials 
decisions. Thereafter, it was learned that LUBA had issued their decision for Nimpkish and held that Policy 11 
density standards must be applied to forest template dwellings proposals. This Hearings Official applied Policy 
11 density standards accordingly and concluded that the proposals failed to meet the density standards using 
parcel sizes of the subject property as the denominator.  
 
In their appeal to LUBA for the 2020 King Hearings Official denials, the applicants asked LUBA to revisit their 
ruling in Nimpkish in consideration of additional policy text, context, and legislative history. They argued that 
the additional evidence clarifies that the F-2 siting standard were meant to fully implement Goal 5 big game 
habitat protections for dwelling proposals, in lieu of Policy 11 density standards applying directly to template 
dwelling proposals. In the alternative, the applicants asked that LUBA find the Hearings Official misconstrued 
Policy 11 by using lot size as the denominator to calculate density, rather than using the total County big game 
habitat acreage as the denominator.  
 
LUBA denied both assignments of error and affirmed the County’s denial of the 2020 King proposals on October 
15, 2021. On May 3, 2022, Land Management Division staff provided the Board of County Commissioners an 
overview of the Nimpkish and King opinions. On May 10 of the following week, the Board requested that staff 
report back to the Board concerning a May 8, 2022 request from the Lane County Homebuilders Association 
(HBA) regarding Policy 11. The letter requests that the Board make a local interpretation of Policy 11. The specific 
interpretation proposed generally presents the same arguments rejected by LUBA in King concerning regarding 
whether Policy 11 applies directly to F-2 dwelling proposals, with the expectation that LUBA would be obligated 
to affirm the interpretation under the deferential standard afforded decisions by the Board. See Attachment 7.  
 
On June 7, 2022, staff reported back to the Board with considerations and options for how the Board could 
proceed in responding to the letter. The Board directed staff to take the HBA request before the Lane County 
Planning Commission (LCPC) for a recommendation. The LCPC recommended that the Board take no action 
regarding the HBA proposal and further recommended that the Board direct staff to scope a post 
acknowledgement plan amendment to make amendments to Rural Comprehensive Plan Goal 5, Policy 11. Staff 
reported back to the Board on June 13, 2023. The Board directed staff to scope options for a Goal 5 Big Game 
update and to return to the Board with a formal project proposal. Most significant for this hearing matter, the 
Board directed staff to elevate the next relevant Hearings Official’s decision involving Goal 5, Policy 11 to the 
Board for their consideration of whether to adopt a local interpretation of the policy, either by affirming the 
Hearing’s Official interpretation or through an on-the-record review. 
 
The Hearings Official decisions for the subject proposal and 509-PA23-05322 and 509-PA23-05323 would be 
the first relevant Hearings Official decisions involving Policy 11. Although the applicants argue that needed 
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housing statutes preclude the County from applying Policy 11, staff understands that such a conclusion could 
only be reached via a determination by the Hearings Official that Policy 11 cannot be imposed in a clear and 
objective manner. Staff also understands that such a determination would necessitate consideration of 
whether legislative history and context resolves any ambiguity in how the standard applies, with 
demonstration that no other plausible interpretations of the policy exist. See Roberts v. City of Cannon Beach, 
316 Or. App. 305, 504 P.3d 1249 (Or. Ct. App. 2021). 
 
With consideration of the King holding and related work assignments that have been assigned by Board, staff 
has undertaken a comprehensive examination of the text and context of the plan and code, and the events 
and documents in the 1980s plan acknowledgment process. These include the materials in the King LUBA 
record, and the additional material attached to this staff report. The most relevant context included in the King 
LUBA record have also been attached for ease of review.  
 
V. LEGISLATIVE HISTORY AND CONTEXT SUPPORTING THE LESS RESTRICTIVE DENSITY STANDARD 

 
As LUBA concluded in King, “the legislative history is reasonably clear that the LC 16.211(5) clustering 
standards were intended to supplement, rather than to replace, the other components of the county’s Goal 5 
program, including Policy 11”. Equally clear to the Director, is that the F-2 siting standards were adopted to 
allow for the doubling of densities in big game habitat in keeping with Policy 11 density limitations. 

 
Not considered by LUBA or any party in Nimpkish and King were any arguments as to how the F-2 siting 
standards supplement Policy 11. More particularly, not considered was whether the evidence the applicants 
relied on to support their argument that the F-2 siting standards codified or replaced the density standards, 
instead, served to clarify that the F-2 siting standards were adopted for the purpose of qualifying F-2 parcels 
for a less restrictive density standard under Policy 11. In the Director’s view, the text, legislative history, and 
context makes reasonably clear that this was done for the purposes of aligning F-2 parcel size standards with 
the County’s commitment to Policy 11 density limitations to the extent required for plan acknowledgment. 
Furthermore, this conclusion appears to be generally consistent with LUBA’s reasoning in King, 
notwithstanding that LUBA upheld the denial based on an 80-acre standard rather than a 40-acre standard 
with clustering. As well, the legislative history demonstrates the F-2 siting standards that were adopted in 
keeping with the lesser 40-acre standard remain in place and are applicable to forest template dwelling 
proposals.  

 
Policy text. RCP Goal 5 Flora & Fauna Policy 11 states: 
 

“Oregon Department of Fish and Wildlife recommendations on overall residential density for 
protection of Big Game shall be used to determine the allowable number of residential units within 
regions of the County. Any density above that limit shall be considered to conflict with Goal 5 and 
will be allowed only after resolution in accordance with OAR 660-16-000. The County shall work with 
Oregon Department of Fish and Wildlife officials to prevent conflicts between development and Big 
Game Range through land use regulation in resource areas, siting requirements and similar activities 
which are already a part of the County's rural resources zoning program.” 
 

In Nimpkish and King, LUBA concluded that Policy 11 is part of and implements the County’s acknowledged 
Goal 5 program and to give some effect to the second sentence of Policy 11, the County must apply Policy 11 
to residential development where the proposal density exceeds ODFW recommendations. The 
recommendations on overall residential density referenced by Policy 11 are clarified in legislative history and 
context, most comprehensively in the DLCD staff reports at the time RCP adoption on September 12, 1984 and 
the DLCD staff reports referenced therein.  
 

ORDER EXHIBIT B 
(509-PA23-05321)



The Flora and Fauna Working Paper (March 1982) and its Addendum (November 1983): The Flora & Fauna 
Working Paper, as modified by the 1983 Addendum, identifies residential use above the overall residential 
densities recommended by ODFW as the primary conflict with big game. The documents further indicate that 
ODFW has recommended overall residential densities for Peripheral Big Game range at one dwelling/40 acres 
and for major big game at one dwelling/ 80 acres. The documents identify density above that limit as a conflict 
that would only be allowable if justified through the Goal 5 process.  
 
The original Working Paper identified a process involving coordination with ODFW for implementing and 
codifying the density standards based on a regional approach. The Addendum entirely replaces the text related 
to that regional approach (beginning with the last paragraph of page 24 and all text on page 25) with new text 
that focuses on a combination of clustering and siting standards to avoid or resolve conflicts with big game. In 
King, the applicants argued that the revisions support the conclusion that the F-2 siting standards obviated the 
applicability of Policy 11 density limitations. LUBA disagreed, concluding that, “nothing in the Addendum 
supports the conclusion that the County proposed, and LCDC acknowledged, abandoning any reliance on 
density limitations as part of the Goal 5 program to protect big game habitat to rely solely on the siting 
standards fully implement Policy 11 and big game protections. As LUBA emphasizes, the Addendum left in 
place the original language that an overall residential density greater than one dwelling per 80 acres in major 
big game range conflicts with Goal 5. It also included language describing a process to ensure compliance with 
Goal 5 “in the event that other identified measures (the regional approach, minimum parcels sizes, and 
clustering) are insufficient- by applying the Goal 5 rule.” (King, Slip op 19)  
 
The Director understands the Addendum revisions to allow for the possibility of an alternative density 
standard for preventing -or resolving - big game conflicts via some combination of siting standards and less 
restrictive density standards that is acceptable to ODFW, as had been indicated in the ODFW correspondence 
attached to this staff report (Attachment 4). Accordingly, the Addendum identified the need for adding to 
Policy 11 the following statement: “The County shall work with Oregon Department of Fish and Wildlife 
officials to prevent conflicts between development and Big Game Range through land use regulation in 
resource areas, siting requirements and similar activities which are already a part of the County's rural 
resources zoning program.” 
 
July 19, 1984 DLCD Staff Report to LCDC (See Attachment 3.a):  The July 1984 DLCD staff report addresses the 
County’s request for plan acknowledgment of compliance with Goals 2, 5, and 15. In King, LUBA concluded 
that the July 19 staff report “clearly illustrates DLCD’s expectation that, while additional measures were 
necessary to ensure full compliance with Goal 5, the ODFW density standards embodied in Policy 11 would 
continue to play a role in evaluation of development proposals. Nothing in the acknowledgment process 
eliminated or vitiated the applicability of those density standards to proposed residential development in big 
game.” The applicants had argued that the following DLCD response to objectors and associated “in order to 
comply” (IOTC) requirement supports the conclusion that Policy 11 Goal 5 protections were fully implemented 
and codified by the F-2 siting standards.   
 

“[Response 3]. ODFW is correct that the County’s F-1 and F-2 zones do not incorporate ODFW’s 
development density recommendations, nor do they set forth siting or clustering requirements. Without 
siting and clustering requirements, the minimum lot sizes in the F-1, F-2 and E zones are half that 
recommended by ODFW (i.e., the minimum lot sizes would have to be doubled to be acceptable). This is 
a problem in the F-2 and EFU zones in particular, but not in the F-1 zone, since in general, dwellings are 
not permitted in that zone.” (p. 39, emphasis added) 
 
“[IOTC 2.d.} Amend the F-2 and EFU zones to carry out the intent of [Policy 11}. Specifically, the zones 
must either require larger minimum lot sizes in the Big Game Habitat portions of those zones, or 
contain clustering requirements in those areas.” (p. 75, emphasis added) 
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LUBA rejects the applicant’s arguments and highlights DLCD’s previous response to objectors concerning Policy 
11 density standards and Goal 5 compliance: 
 

“[Response 2]. Objectors are not correct that [Policy 11] violates Goal 5. Densities above those 
recommended by ODFW would certainly constitute a conflict with big game habitat. The county has, 
through [Policy 11], however, simply indicated that it intends to resolve them by applying the entire 
Goal 5 process when such proposals are made. This would require a plan amendment and could only 
take place if justified based on the Goal 5 analysis. However, as noted previously, the County still needs 
to adopt measures in its F-2, [Marginal Lands] and EFU zones which ensure ODFW’s density standards 
will be achieved.  

 
The second part of the policy requires the County to work with ODFW in preventing conflicts from 
occurring through land use regulations in resource areas and such things as siting requirement. ODFW is 
correct that its recommended density standards (if adopted in the ordinance) would constitute an 
approach to resolve and or prevent conflicts between dwellings and big game habitat. However as 
discussed below, the county has not adopted such standards in its zoning ordinance.“ (p. 39, emphasis 
added). 

 
Additional context is provided in DLCD’s summary of the objections raised by ODFW and 1000 Friends of 
Oregon on pages 24-36. These are followed by a summary of the County’s Goal 5 analysis and implementation 
measures on pages 27-33. The most relevant statements include: 
 

“Big Game Range: The primary conflict with big game range is identified as residential use at densities 
over one dwelling unit per 40 acres in Peripheral Range, and one unit per 80 acres in Major Range 
….The County indicates that its 80-acre commercial timber zoning is very restrictive in terms of dwelling 
unit placement, and therefore, “it is unlikely that conflicts will occur” in Major Range areas (Addendum, 
p. 14). Similarly, the County believes its 40-acre zone will satisfy ODFW’s recommended density in the 
Peripheral Range (p. 14).” (p. 27, emphasis added) 

 
“The [F-2 Zone] requires a minimum of 20 acres for creation of a woodlot or farm parcel…However, 
there is no requirement that, in the Big Game Range portions of that zone, densities will not exceed 
those recommended by ODFW (i.e. one unit per 40 acres in the Peripheral Range, or one unit per 20 
acres with clustering and siting standards; one unit per 80 acres win the Major Range, or one unit per 
40 acres with clustering and siting standards).” (p. 33, emphasis added) 
 
“In the [EFU Zone], a dwelling…may be approved if it meets certain criteria; similarly, a division of land 
may be allowed for a dwelling….if it meets those criteria…However, none of the criteria address 
ODFW’s dwelling density recommendations…As noted in the Flora and Fauna Working Paper 
(p.24)…ODFW’s recommended density in Peripheral Big Game Range (which , according to the County, 
is mostly zoned [EFU] is one unit per 40 acres or greater in the Peripheral Big Game Range. There are 
no standards in the zone which require lot sizes to be 40 acres or greater in the Peripheral Big Game 
Range portions of the zone, or alternatively, that require clustering of dwellings (to allow densities as 
greater as one unit per 20 acres.” (p. 33, emphasis added) 

 
“[Objection 2]. ODFW and 1000 Friends have objected to [Policy 11] since it regards densities above 
ODFW’s recommendations in big game areas to constitute a conflict. ODFW regards its recommended 
densities as the approach to resolve conflicts between dwellings and game range. 1000 Friends state 
that Policy 11 allows residential densities to exceed ODFW recommendations ‘if conflicts can be 
resolved in accordance with OAR 660-16-000.’ Objectors believe this allows the County to justify density 
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levels which exceed those recommended by ODFW through an analysis of ESEE consequences. 
Objectors do not believe this exclusion is consistent with the Goal 5 Rule. (p. 35, emphasis added) 
 
“[Objection 3]. ODFW objects because, contrary to Policy 11 which adopts ODFW’s density 
recommendation in big game habitat areas, the County’s F-1 and F-2 zones do not provide the siting or 
clustering requirements that need to accompany the density levels allowed in those zones. Similar 
objections have been filed by 1000 Friends of Oregon. Objectors point out the F-1 zone establishes a 
minimum lot size of 40 acres, but smaller divisions can be made without regard to big game impacts. 
The F-2 zone establishes minimum lot sizes of 20 and 40 acres for forest and farm uses, which also fail 
to meet ODFW’s recommended densities for the Peripheral Range, according to objectors. 1000 Friends 
points out that the Flora and Fauna Working Paper Addendum and Policy 11 prescribe clustering and 
siting standards, but these are not carried out in the F-2 zone. The Addendum also references forest 
land minimum lot sizes which are no longer current.” (pgs. 35-36, emphasis added) 
 
“[Objection 4.] ODFW and 1000 Friends object because Goal 5 has apparently not been applied in the 
process of designating marginal land nonresource lands. Objectors are particularly concerned how this 
affects big game range areas. ODFW contends that the County’s plan provisions for lots of record, 
resource and nonresource-related dwellings, marginal lands, and nonresource lands could allow 
considerable development in game range. The County’s F-1 and F-2 zones do not adequately assure 
that recommended densities will be maintained. This is further complicated by the fact that it is unclear 
where marginal and nonresource lands are located, and therefore the extent to which they are in game 
range areas…1000 Friends points out the Goal 5 must be applied wherever Goal 5 resources occur, even 
in areas designated marginal or nonresource land.”  (p. 36, emphasis added) 

 
The above passages recognize that the County’s expectation was that the density limitations adopted under 
Policy 11 were not likely to be exceeded based on other restrictions in place for forest dwellings. They also 
support LUBA’s conclusions in King that F-2 siting standard were intended to supplement those density 
limitations. Specifically, the passages clarify that that ODFW and DLCD understood the County to adopt and 
adhere to ODFW’s density recommendation in big game habitat areas, and that apart from any need to codify 
the density standards, the general F-2 lot area requirements and dwelling clustering standards were 
inconsistent with the County’s density commitment under Policy 11. Moreover, they clarify that the specific 
siting standards that were ultimately adopted to satisfy IOTC 2.d. were intended to carry out the purpose of 
Policy 11 by bringing F-2 lot size requirements into alignment with the County’s Policy 11, and that this 
occurred by justifying the doubling of densities in big game habit in accordance with ODFW overall residential 
density recommendations in keeping with ODFW’s “clustered” density standard. The passages also 
acknowledge certain differences between other objector’s and ODFW’s understanding of how ODFW ‘s density 
recommendations with clustering square with the Goal 5 rule and Policy 11, with regard to preventing or 
mitigating conflicts.   
 
August 17, 1984 DLCD Report to LCDC (See Attachment 3.b):  DLCD’s August 17, 1984 report makes revisions 
to their July 19 report. The revised response for Objection 4 makes clear that the ODFW density 
recommendations referenced in Policy 11 include the ‘clustered’ density standard. 
 

“[Response 4.] Objectors are not correct that the Goal 5 process was not addressed in the process of 
designating nonresource lands. However, the Goal 5 conflicting uses/ESEE consequences analysis for one 
of the nonresource areas- Cerro Gordo—does not justify the residential densities proposed.…The 
applicant has proposed a wildlife management plan which calls for clustering buildings and maintaining 
wildlife corridors. Although the proposed clustering and wildlife corridor measures will help resolve some 
of the conflicts identified, the overall density of the development ‘with clustering’ is one unit per five 
acres. ODFW recommendations are one per 80 acres (or one per 40 acres with clustering) in major big 
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game habitat, and one per 40 acres (or one per 20 acres with clustering in peripheral habitat. According 
to the County’s own plan (Policy 11), such densities cannot be exceeded without being justified through 
an ESEE consequences analysis…” (p. 8, mark-up removed, emphasis added). 

 
Relatedly, the August 17 report revises the conclusions and options for Cerro Gordo, and further clarifies how 
Goal 5 compliance is achieved under Policy 11, in consideration of the clarifications made in ODFW’s objections.  
 

“However, one unresolved Goal 5 issue remains. The Oregon department of Fish and Wildlife (ODFW) 
indicates (within their objection regarding big game habitat—see Goal 5 section p.35) that provisions 
authorizing a doubling of densities in big game habitat area is a measure satisfying OAR 660-16-010(3) 
when clustering of dwellings occurs.  

 
Because the density authorized by Lane County for Cerro Gordo exceeds ODFW’s accepted densities 
mitigation strategy under the “3C” approach (OAR 660-16-010(3)), one of three options remains open to 
the County to resolve this issue. These options are as follows: 
1) Provide additional ESEE consequences analysis justifying the decision to ‘allow the conflicting uses 

fully’ (OAR 660-16-010(2)) at a density exceeding a threshold acceptable to ODFW; or 
2) Limit the density in the Cerro Gordo development to ODFW’s recommended density with clustering 

consistent with (OAR 660-16-010(3); or 
3) Cooperate with ODFW to design a mitigation strategy which combines (a) the current wildlife 

management plan for Cerro Gordo; (b) additional ESEE consequence analysis supporting the decision 
to allow a density which exceeds ODFW’s recommended density with clustering; and (c) other 
mitigation measures deemed necessary by ODFW…” (pgs. 12 and 13, emphasis added). 

 
The revised options provided for Cerro Gordo reinforce the view that ODFW’s clustered density standard was 
understood to be a mitigation measure that did not require additional ESEE justification and ODFW acceptance 
under Policy 11.   
 
September 12, 1984, DLCD Staff Report to LCDC (See Attachment 3.c):  The September 12 DLCD staff report 
recommends acknowledgment of the County’s RCP and implementation measures related to big game habitat 
protection. The report summarizes the steps taken by the County to resolve the deficiencies necessary for 
acknowledgment. Specific to the July 19, 1984 IOTC 2.d. requirement that the County adopt larger lot sizes or 
clustering standards to align the F-2 and EFU lot size requirements with ODFW residential density 
recommendations, the report concludes that Lane County opted to meet the requirement via clustering:   
 

“Requirement [IOTC 2.d.} Amend the F-2 and EFU zones to carry out the intent of [Policy 11}. 
Specifically, the zones must either require larger minimum lot sizes in the Big Game Habitat portions of 
those zones, or contain clustering requirements in those areas. 

 
Response. Lane County has added the following new language to both the F-2 and EFU Zones: 
 
(a) The Approval Authority shall balance the setback standards of LC 16.211(a)(a) with the siting 

requirements and application of approval criteria specified elsewhere in LC 16.211 in order to 
minimize adverse impacts upon forest uses and to assure optimal siting of proposed residences 
consistent with the purposes of the F-2 [EFU] zone.  
(i) Residences to be sited upon tracts located within a big game range as designated by the 

Department of Fish and Wildlife shall be sited as follows: 
(aa) Near residences on other tracts. 
(bb) With minimal intrusion into forest areas undeveloped by nonforest uses. 
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(cc) Where possible, when considering LC 16.211(8)(a)(i)(aa) and (bb) above and the 
dimensions and topography of the tract, at least 500 feet from the adjoining lines of property 
zoned F-1 and 100 feet from the adjoining lines of property zoned F-2 or EFU.” 

 
Specific to Cerro Gordo, the report concludes that compliance was achieved as follows: 
 

“The County’s policy is to abide by ODFW’s density recommendation unless the entire Goal 5 process is 
applied and a decision to exceed these recommendations is justified. Lane County has adopted 
supplementary findings (Order No. 84-9-11-23) and has revised its ESEE consequences analysis and 
wildlife habitat management plan for Cerro Gordo to justify development in a recognized big game 
habitat area, in excess of ODFW’s recommended density standards. A meeting was held on August 14, 
1984 with ODFW, Cerro Gordo, and DLCD representatives to discuss this issue. It was determined that, 
in this case, ODFW density recommendations do not have as much bearing on the acceptability of the 
development as do other factors. These factors include the overall number and location of dwellings 
and roads, as well as mitigating measures incorporated into the development. The following factors in 
the revised Cerro Gordo proposal are particularly relevant (Order No. 84-9-11-23)… 
 

Because of these and other factors addressed in the County’s amended findings, the impacts on big 
game range are thought to be acceptable by ODFW. Allowing such conflicts to occur, but with 
restrictions outlined above, is a (3C) decision under the Goal 5 Administrative Rule. The County has 
justified this decision. (p. 11-12, original emphasis preserved) 

 
Noteworthy is that DLCD’s response includes no caveats with respect to the County’s policy to abide by 
ODFW’s density limitations. Also noteworthy is that the response suggests that the County’s choice to justify 
exceeding ODFW overall density recommendations via the Goal 5 process, and ODFW acceptance of mitigation 
measures on a different basis than density, were emphasized to be isolated to Cerro Gordo proposal. DLCD’s 
response underscores that as of the date of RCP adoption, Policy 11 was understood by the County, DLCD, and 
ODFW to require additional ESEE justification and ODFW’s blessing to justify approval of dwellings that exceed 
the ODFW clustered density standard and such path had not been taken for implementation of Goal 5 
protections in F-2 big game habitat areas. 
 
Ordinance No 11-84, enacted September 12, 1984 (See Attachment 5):  Under this ordinance, the Board 
adopted multiple changes to Lane Code Chapter 16 satisfy LCDC’s IOTC requirements and gain RCP 
acknowledgment. These included changes to the F-2 and EFU siting standards for clustering in big game habitat 
areas to resolve IOTC 2.d. The adopted siting standards for the F-2 and EFU zones each included a two-track 
approach, depending on whether a property was located within or outside of big game habitat. Per the Board 
findings, “small groupings of residences will have less of an adverse impact on wildlife and resource uses in the 
big game range than would more scattered residences. However, if not within the big game range, mitigation 
of possible adverse effects on the resource uses of neighboring properties is a more important consideration.” 
 
Ordinance No. 11-91A, enacted July 31, 1991 (See Attachment 6): LCDC’s acknowledgment of the RCP and 
Chapter 16 under Ordinance No. 11-84 was appealed and remanded by the Supreme Court in 1988. The 
County’s Goal 5 big game habitat protection program was not an appeal issue. In response to Goal 4 and other 
related Goal 5 compliance issues remanded back to LCDC by the Supreme Court, LCDC required certain 
changes to the F-2 zone, included changes to the F-2 siting standards. In response, Lane County was directed 
to make several changes to bring the F-1 and F-2 zone siting standards into compliance with Goal 4. These 
included a requirement to bring the RCP into compliance with Goal 4 via the elimination of the siting standards 
track that had applied to tracts outside of big game habitat areas “with the result that [the big game habitat] 
standards have now become applicable to all areas.”  
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Denominator for Calculating Density - ODFW Correspondence. In King, LUBA recognized that the Policy 11 
text is ambiguous with respect how density standards apply, particularly with respect to the denominator to be 
used for applying the standard. LUBA agreed that the reference to “overall” in the first sentence suggests 
averaging more than one unit or number, such as averaging parcel sizes for two or more parcels, but saw no 
mathematical or logical reason why the appropriate denominator cannot be based on the number of acres in a 
single unit of land. As noted by LUBA, this was the approach that had been adopted by the Board and affirmed 
by LUBA for Cattoche v. Lane County, 79 Or LUBA 466 (2019). 

On the whole, the legislative history and context generally indicates the expectation that the decision on how 
to apply ODFW density limitations would necessarily require further coordination with ODFW how to apply 
and codify ODFW’s density recommendation and that alternative mitigation measures would require 
additional ESEE justification. This is made clear in the available ODFW correspondence regarding the 
department’s density recommendations referenced in the Flora & Fauna Working Paper and Addendum and 
Policy 11. It should be noted that the correspondence predates ODFW’s objection letters to DLCD and DLCD’s 
responses provided in the 1984 DLCD staff reports and was not in the King LUBA record. 

That RCP acknowledgement was predicated on the actions taken by the County to make F-2 lot size and 
clustering standards consistent with Policy 11 density limitations, lends support for the conclusion that 
ODFW’s overall density recommendations were acknowledged to be reasonably applied based on parcel size in 
the absence of further coordination with ODFW.  

In sum, the context makes clear that ODFW density recommendations referenced under Policy 11 consisted of 
a preferred density standard and an acceptable density standard with clustering. The context also indicates 
that the County adopted siting standards to qualify for the lesser density standard with clustering. Further, the 
context appears to indicate that the County and DLCD contemplated that these would be applied on a parcel 
size denominator absent further coordination with ODFW. Accordingly, the subject properties would each 
need to be 40 acres in size to satisfy Policy 11 standards rather than 80 acres, as had been understood for the 
2020 King proposals.  

VI. REFERRAL COMMENTS

As of the date of this report, no referral comments or written testimony has been submitted in response to the 
hearing notice.  

VII. CONCLUSION

For the reasons explained above, the Director concludes that the proposal does not satisfy Policy 11, based on 
its failure to meet ODFW’s recommended 40-acre ‘clustered’ density standard for major big game habitat with 
parcel size as the denominator.  

Apart from Policy 11 density standards, the Director concludes that the applicable criteria and standards would 
be satisfied based on the staff evaluation and conditions of approval provided in Attachment 1.  

ORDER EXHIBIT B 
(509-PA23-05321)



VIII. ATTACHMENTS 

 
Attachment 1:  Staff Evaluation  
 
Attachment 2: Application materials (partial)  

a. Site Plan  
b. Submittal Letter 
c. Application Form 
d. Supplemental Narrative 

 
Attachment 3: DLCD Staff reports  

a. July 19, 1984 
b. August 17, 1984 
c. September 12, 1984 

 
Attachment 4:  ODFW Correspondence  

a. November 1, 1983 
b. October 7, 1983 
c. August 11, 1983 
d. May 6, 1983 
e. December 9, 1980 
f. June 16, 1980 
 

Attachment 5: Ordinance 11-884  
 
Attachment 6: Ordinance 11-91A 
 
Attachment 7: May 8, 20232 Lane County Homebuilder’s Association Policy 11 Interpretation request 
 
*Additional information to be included in the digital file record: King LUBA Record 
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